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NATIONAL COMPANY LAW TRIBUNAL

MUMBAI BENCH, COURT-V
C.P. 1358 OF 2020

Under Section 7 of the Insolvency and Bankruptcy
Code, 2016 read with Rule 4 of the Insolvency and
Bankruptcy (Application to Adjudication Authority)
Rule 2016)

In the matter of

Unity Small Finance Bank

(Formerly known as Punjab & Maharashtra Co-
operative Bank Ltd.)

Office No. 4 & 5, 3rd Floor, Dreams Mall, Bhandup
(W), Mumbai 400 078

... Financial Creditor
V/s

M/s. Privilege Power and Infrastructure Pvt. Ltd.
3rd, floor, HDIL Tower, Anant Kanekar Marg, Bandra
(e), Mumbai 400 051

...Corporate Debtor

Order Reserved on: 19.12.2022
Order Pronounced on: 15.02.2023
Coram:
Hon’ble Shri Kuldip Kumar Kareer, Member (Judicial)

Hon’ble Smt. Anuradha Sanjay Bhatia, Member (Technical)

Appearances (via videoconference)
For the Petitioner: Mr. Rohit Gupta (Advocate).

For the Corporate Debtor/ Respondent: Mr. Nausher Kohli a/w Mr. Subir
Kumar and Ms. Disha Shah

(Advocates).

Per: Smt. Anuradha Sanjay Bhatia, Member (Technical)
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ORDER

. The above Company Petition is filed by Unity Small Finance Bank
(Formerly known as “Punjab & Maharashtra Co-operative Bank Ltd”),
hereinafter called as “Petitioner” seeking to initiate of Corporate
Insolvency Resolution Process (“CIRP”) against M/s. Privilege Power and
Infrastructure Pvt. Ltd. hereinafter called as “Corporate Debtor” by
invoking the provisions of Section 7 Insolvency and Bankruptcy code
(hereinafter called “Code”) read with Rule 4 of Insolvency & Bankruptcy
(Application to Adjudication Authority) Rules, 2016 for a Resolution of an
unresolved Financial Debt of Rs.138,48,08,867.90/-.

The captioned Petition was originally filed through the Administrator of
Punjab and Maharashtra Co-operative Bank Limited (“PMC”), which has
now merged with Unity Small Finance Bank by way of a scheme of
amalgamation approved and notified by the Reserve Bank of India (RBI)
on 25.01.2022. Pursuant thereto, an IA 624 of 2022 was preferred before
this Tribunal to bring Unity Small Finance Bank on record. The said
Application has been allowed by this Tribunal vide Order dated
11.03.2022. Pursuant thereto, the name of Unity Small Finance Bank,
has been substituted in place of PMC.

. The Petitioner enclosed the following details of documents, records and

evidence of default:

. Copy of Bank Statement of Overdraft account;

o o

. Copy of Certificate under Bankers’ Book of evidence Act;

Copy of Sanction letter dated 16.08.2018;

o o

. Copy of Confirmation from Corporate Debtor;
Copy of Charge Certificate;

Copy of Promissory Note dated 16.08.2018;
g. Copy of SARFAESI Notice Dated 07.10.2019;

S0
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h. Statement of Account of the Respondent;

i. Copy of Recall Letter dated 12.06.2020;

j- Copy of Record of default submitted with NeSL.

k. An additional affidavit was filed on 02.08.2022, annexing the re-
casted balance sheet as on 31.03.2019.

Facts of the case

4. The Petitioner submits that the Respondent had approached it in the
year 2007, for financial assistance by way of an Overdraft facility. The
Petitioner had opened the Overdraft Account bearing number
002140700001790, and, thereby started extending financial assistance
by way of overdraft facility, to the Respondent, from 12.03.2007. In
furtherance, a significant amount of Rs. 11.81 Crores was extended

during the period of 12.03.2007 to 31.03.2007.

5. Thereafter, the Respondent had executed documents such as Demand
Promissory Note dated 16.08.2018 (Annexure 17 of the Company
Petition 1358/2020) and Mortgage Deeds dated 13.04.2017 and
24.05.2018 (Annexure-19 to 21 of the Company Petition 1358/2020)
with respect to two of its properties. After the execution of the said
documents the Petitioner had issued a “Renewal of your Mortgage
Overdraft Limit” (Annexure-11 of the Company Petition 1358/2020)
for an amount of Rs. 81.50 Crores. The renewal of the Mortgage

Overdraft limit letter, dated 16.08.2018, is reproduced below:
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PLIMLAR Br MAMSRLTHIRL CO-OPERETIVE J2HE LIMTED
SR IATE S B 0
i e s

Dfice: M6 8 5 Sl Pl [eiases Wil LB Mg, BaceSep (W], bl S - 30 781
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Red, Mo/ FM OO CREDIT Ssupy 16-19 DATE : | G-8H- 2818 -

The Crector) 8,

M. Privilege Power & Infrastructare Pyt Lid.
2 Floos, HDIL Towoers,

Anant Eanekar Marg, Bandra E,

Mlurrybad d0O05T.

Sir,
Subject: Henewal of your Mortgage Overdrafl Linde,

With reference to your application for Renewal of Mortgage Orverdraft lmit, se are plesited to
mform that youw have been sanctioned as Follows:

‘Mature of Limt Mortgage Creerdraft - o o

Aot B B150.000000.0) (Fupees Eiphty OUne Crore and Fifty Lakh
Ol

Prime Security C Contmuation of Registered Morigage of land stusted at i

| Village Shirgacm, Taluka Vasai, District Thane, total Area in
| 5057500 sq mirs and aleo land sifuated Village Doliv, Dahisar,
Kasrali, Khardi, Talaka Vasai, Distrect Palghar, having Total area

155,766 S5q Mirs standing m the name of Company (Details of
the property as per annesxure attached) —
Rate an Inferest 13.00%p.a. (Floatre Fate) subject o revision in rate of interest

by Bank from Home ko Hove OR as per BBL Directives

 Repayment { On Dumand,/ Annusl reneural —

| Penal Inberest | 2 % an owerdrawn Amoant

 Imspection fearly

Surctics L. bir Rakesh Fumar Wadhawan

2. Mr Sarang Rakesh Fumar Wadhawan

SURJECT TO COMPLIANCE OF FOLLOWING TEREMS & COMNDITTOMN S
1. Al Terms and Conditions to be observed and docoments o be submitted.

epistered Mortzg;

2 : ; | :
= Property will be continue kept as security Bank's favour il pendency of credit Eaciliny
L
L2

Onur Bank's charge to be noted in Recard of Rights (712 Extracts), )

All Orrigiral Tifle deeds pertalning o the said property shoubd retain with the Bark

till pendency of credit facility.

hmpqrﬁmﬁwapeﬂywﬂlbedmeb}rﬂaﬂ{ﬂmm and cost for the same b0 be bome by

pplicart.

For PAIVILEDE FOWED 3 RIFRASTRUCTURE BUT LTD. L
.

L rzrarmadsgd Signgiory E
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FUHIRE & MAHIRAEHTIS [O-0PERATIVE EARK LIMITED

gt ] R MOHETEAD B

iy Corern oo

| OFcw Houk & 3. Jwd Foo, Drewes Vi, LG Moy FharaupiW]. barsta 000018
Tl G205 6Ved &0 Fax (FIZ) STEG 80

e

&  Taoersure that all conditions stated in legal opinicm report obtained for the sadd property
far sustaining a clear and marketable title on the property are complied with.

oy

3. Beamnp & docurent charges as por State Stamp Act will have to ba borme by you,

4, The Company & Suretbes should execube necessary documents for Benewal of Credit
Facility.

5. The rate of interest applicable for the proposed mortgage overdraft lismdt is 13.00% p.a.
Floating rate [hMonthly rest) subject to revision rate of inferest of Bank from time 8o dme
or as per RB] directives from tme to e,

. (n) Board resclution of Mfs. Privilege Power and Infrastrocture Pyt Lid for renewal of
Morigage Overdraft limit, authorising divector to execute bank documents and any
other documents ard contimezation of megistered mortgage of the above menbioned
property pertairdng bo sadd Hmit oo ba submodtted

7. Company should undertake the following:

a. Toauthorize the Bank to deduct all the documentation, valuation charges and any
other related charges in respect of the said credit facility to the account.

b, That the funds will not be atilised for speculative purposes.
¢ That cheque will not be returned in the account for want of funds.
d.  That the scoount will be operabed within the sanctioned Linnde,

B. Benewal of limits / Beview of laans
Lizmit i subject to renewal on annual basis While Limit accounts will be peviewsd
annually I:l:.l the Bank,

a)  Borrower should sabmdt request for renewal of Herit along with latest Audited
Finamial Setatemienits, latest Provisional Financial Statements, Latest KYC

documents, lalest Statwtory dues Paid certifiod by borrower's Chartered Acoourbant.
B) The documents should be submitted one merth priog o expiry of the term to avaid
withdrawal of limit / operations. o

¢} Borrower should cooperate the Bank for subsmission of doezm ta and charge
renewal freview of credit Facilities, - raee for

9. The Bank shall have all the right to securitise the secured assets and in the event of
md‘.munhnbmmeBnntknﬂ'bﬁmdmmﬁpriurmumﬁnnwsmﬂufcﬁﬁr
o the borsower and/'of guarantor,

]l assets financed by the Bank and all such aseets lodged as security and located at
éﬂ ’ﬁ/ For PRIMLEGE P2 1rge 1oy o1 ™

1P TR Altansed Eﬂ;l_'l-'-u. R
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different places should be insared agamst all applicable risks for full mearket value
thereaf, with the Bank Clauss and thw policy/ policies will be held by the Bank. The
cast of the insurance will be bomne by the applicant/s It will bw necessary for the
borrowur's to make puncoual payment of all premium amounts and o ensure that
no acts/ omisstons occur in this regard which may irvaladate such insssranoe
during the currenxy of the advacce.

11, In owse of defaalt in repayment of the Peinciple amount ar [nterest amount thereon

ar ary of the agread Principle/Interest or both of the limit on due date/s by the
borrower, the Bank and for the RBI will have a5 unqualsfied right to disciose oo
pudiish the borrower name or the name of the borrower compary /unit and its
directoes/ partners/ proprietors a8 defauiter in such manmer and thevegh such
medizm s the Bank or the name of the borrower compay /unit and its

- directoss/ partners/ proprictors a8 defaulter in such manewe and theough such
wadism & the Bank or RIM in thelr absolute discretion may thank fit.

12 Directors of M/s, Privelege Power and Infrastrocture Pvt Lad should alfix the
Digital Signatizre for creation of charge with ROC on mortgage propesty.

13, General Condlitsians :
1) The Bank shall have all the right to secartise the secured savets and in the event
of sach securitisation, the Bank is not bound to send a prior intimation as to that
efloct to the borrower /s and / or guarantor/s.
2)in case of default in repayment of the Joan / advances o¢ in the payment of the
inberest thereon or any of the agresd iestallments of the Joan ca due date/s by the
boerower, the Bark and / or the RBI will have an unsualified right %o discloss or
pablish the borrower's name or the name of the boerower's company / enit and ts
diroctars / pareners [/ proprictors as defaulter in such manner and theoegh such
medoum as the Bank or the name of the bocrower's comnpany / unit and its directors
~ / partrers [/ proprietoes 25 defaulier In sach manner and through such medium ws
the Bank or R3] in thedr absolute discretion may thnk fit,
3} The Bank will have the right to share credit infoemation as deemed appropriate
with CIBIL or any other institution s approved by RBI from tizne to time.
4} Tow company shoubd not induct into its Board a person whose ranw appears in
the willful defaultes List of RB] / CIBIL (other than as a Nominee / Professional /
Hoearary Director). In case such a person & already on the Board of the borrowing
compary, it wouald take expeditious and effective steps for removal of that person
fram its Bosrd,
% The campany / firm shadl kewp the Bask informed of the happening of any evers
likely % have substastial effect co ther profit o busirwss. The sapw shall
accompany with explanation and the remedial steps proposed to be taken
Any material changes relating %o constitution, any actson having lmpect or

§ L

ot PROLECE powER b AERASTRUCTURE P

2 ptsaraed Sypida
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@9 D

PEMAS & MBS ASHTRA OO OFERATVE M LNITLD
EIET MO0 TR
T Coponm Orfice

~ Y e S, Ofoe M d A5 0 oo Seaos Vil LIS Mg eV Muote W00
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appropriation of peoli or soduction in peofit or nformation provided to the Bank
while considering the sanction of proposal shoukd be intimated to the Bank and
approval foe the same to be obtained by the loan applicant,/s faling which Bank has
a night to call back entire facilities sanctiooed, at ance,

T)Any material changes relating to constitucion, Board of Directors, Shareholding
Patern, Management actions bke dividend declaration, boreas declaration, any
wctiony having impact of appropristion of prafit or reduction in peolit ce nformation
provided to Bank while consdering the minctioning of proposal should be mtimarted
%0 Bark & approval for e samw 10 be obtainad by party failing which Bank has a
night to call back entire facilities sanctioned at once,

Acknowledgement:
Please return o us the duplicate copy of this letter doly signed by the Director in Token
of the acceptance of the terms and conditions stipulated herein above.

Assuring you of our best services.

/We accept the above Terms and conditions o
M /s Privilage Power & Infrastroctare Pet [4d,

For PR 2 PUNER & INFRASTRUCTURE #VT LTD.
}@ - AL AR et

DirectorOvociayhshexised Sganary

¢
it
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Thereafter the Respondent issued Balance Confirmations, Viz:

On 21.04.2011 for Rs. 30,36,82,307.41/-;
On 27.06.2011 for Rs. 29,99,61,736.20/-;
On 11.07.2018 for Rs. 101,69,36,070.27/-;
On 07.08.2019 for Rs. 115,25,89,280.27/-;
e. On 08.08.2019 for Rs. 120,07,71,521.27/-.

o o p

o

The Corporate Debtor had also issued a Letter of Continuing Security
dated 16.08.2018 for an amount of Rs. 81.50 Crores. It is submitted
that the debt is confirmed and admitted from time to time by the
Corporate Debtor and there is no dispute as to the existence of these

documents.

. The Petitioner submits that on 23.08.2019, the management of the
Petitioner Company was taken over by the Administrator appointed by
the Reserve Bank of India. The Reserve Bank of India, in view of existing
irregularities in the conduct of the Petitioner, had asked the Petitioner
to recast/re-audit its books of accounts. Resultantly, the Petitioner re-
casted/ re-audited its books of account. Upon conclusion of the said re-
audit, the Petitioner classified the account of the Respondent as a Non-
Performing Asset (NPA), with effect from 31.08.2012. In order to
substantiate its claim, Petitioner has placed on record the statement of
account from 12.03.2007 to 30.06.2020 (Annexure-9 of the Company
Petition 1358 /2020). The accounts demonstrate regular debit and credit
entries, which substantiate disbursement as well as default in

repayment.

. The Petitioner submits that upon non-payments towards the amounts
advanced by the Petitioner, it had issued a notice under Section 13(2) of
the SARFAESI Act, dated 07.10.2019 (Annexure -23 of the Company
Petition 1358 /2020). The Respondent did not respond to the said notice.
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Thus, the Petitioner had also issued a loan recall notice dated

12.06.2020 (Annexure -24 of the Company Petition 1358/2020) for
recalling the outstanding amounts due and payable by the Respondent.
In addition to this, the Petitioner has also placed on record the record of

default submitted with NeSL dated 12.07.2020.

8. In view of the Respondent did not respond to the abovesaid notice and
the recall letter, and the debt claimed by the Petitioner which is due and

payable by the Respondent, and the same is within limitation.

9. The Petitioner submits that the Petition is within limitation and placed

reliance on the following:

Sr. PARTICULARS DATE

1. Disbursal of 2.50 crores 12.03.2007

2. Respondent issued balance Confirmation |27.06.2011
for Rs. 29,99,61,736.20
Date of NPA 31.08.2012
Disbursal of 6.79 crores 25.02.2013
Credit transaction through Bharti Airtel 22.10.2013
(22,428)

0. Credit Transaction through Bharti Airtel | 17.02.2016
(2,61,000)
Mortgage Deed for Rs. 10 crores 13.04.2017
Mortgage Deed for Rs. 81.50 crores 13.04.2017
Mortgage Deed for Rs. 81.50 crores 24.05.2018

10. Balance confirmation for Rs. 11.07.2018
101,69,36,070.27

11. Sanction letter for Rs. 81.50 crores 16.08.2018

12. Demand Promissory Note for Rs. 81.50 16.08.2018
crores
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13. Letter of continuing security for Rs. 81.50 | 16.08.2018

crores

14. Respondent issued balance confirmation | 07.08.2019
for Rs. 115,25,89,280.27

15. Respondent issued balance confirmation | 08.08.2019
for Rs. 120,07,71,521.27

16. SARFAESI Notice 07.10.2019
17. Recall Letter 12.06.2020
18. Record of default submitted with NESL 12.06.2020
19. Petition filed on 01.07.2020

10. The Petitioner states that there was a clear-cut Debt and Default in the
repayment, Hence, the Petitioner filed this Petition under Section 7 of
the Code, with a prayer to initiate CIRP Proceeding against the Corporate
Debtor.

Reply by the Respondent

11. The Respondent has filed an affidavit in reply controverting the

allegations sought against it.

12.In its Affidavit in Reply, the Respondent has challenged the
maintainability of the Petition under Section 7 of the Code, filed by the
Petitioner. The Respondent further stated that the documents annexed
in support of the alleged debt are fraudulent documents produced by

the Petitioner on which no reliance could be placed.

13. The Respondent submitted that the present Petition filed by the
Petitioner comes within the purview of fraudulent or malicious initiation

of proceedings.

14. It is the Petitioner’s own case that the Petitioner had declared the
account of the Corporate Debtor as NPA with effect from 31.08.2012 and

hence it is time barred. It was also contended by the Respondent that
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the Petition suffers from various laches and deficiencies and ought to be

dismissed.

15. It was submitted by the Respondent that the amount claimed by the
Petitioner in the Petition i.e. 81.50 crore never took place. The Corporate
Debtor has not utilized any such facility as claimed by the Petitioner.
Hence, the Petition should be dismissed as the same is not

maintainable.

Findings

16. Heard the counsel appearing for parties and perused the records.

17. The present Petition is filed by the Petitioner under Section 7 of the
Code, for resolution of debt of Rs. Rs.138,48,08,867.90/-.

18. The Petitioner states that it had advanced financial assistance by way
of an overdraft account to the Respondent in the Year 2007. The
Petitioner had opened an Overdraft Account with the Respondent and
thereby started extending financial assistance in the nature of overdraft
facility to the Respondent from 12.03.2007. The Petitioner had extended
an amount of Rs. 11.81 crores to the Respondent for a period from
12.03.2007 to 31.03.2007. The Petitioner has stated that on
23.08.2019, the management of the Petitioner was taken over by an
Administrator appointed by the Reserve Bank of India. The RBI had
directed the Petitioner to recast its books of accounts after getting them
audited. Upon the conclusion of the said re-audit, the Petitioner
classified the account of the Respondent as NPA, with effect from
31.08.2012. It is seen from the records that the Petitioner had issued
an “Renewal of Mortgage Overdraft Limit” dated 16.08.2018, for an
amount of Rs. 81.50 crores (Annexure-11 of the Company Petition
1358/2020). The Respondent has also from time to time confirmed the
balance outstanding of the said overdraft account, by way of

confirmation certificates dated 27.06.2011, 11.07.2018, 07.08.2019
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and 08.08.2019. The Petitioner in view of the non-payments made by

the Respondent issued a notice under Section 13(2) of the SARFAESI
Act. Apart from that the Petitioner had also issued a recall letter dated
12.06.2020. The Respondent thereafter failed to repay the outstanding

amount, thus the Petitioner filed the present Petition.

19. The Respondent in its reply has set out a case that the Petition is barred
by laws of limitation and thus not maintainable, since the Petitioner had
provided the Overdraft facilities in the year 2007, and the account of the
Respondent were classified as NPA in the year 2012, and the fact that
the present Petition was filed in 2020. Therefore, the present debt cannot
be said to be within limitation. The Respondent has also made a defence
that the transaction in question is not of a nature of a financial debt due
to the fact that the Petitioner itself has committed fraud and is
undergoing various investigations and scrutinise by various authorities

including the Economic Offences Wing and the Enforcement Directorate.

20. The Respondent further stated that the date of default is 31st August
2012. Therefore, it is contended that the Petition is barred by limitation
as not filed within the period of 3 years from the date of default. It is also
contended that the Petitioner itself has alleged fraud and therefore the

Petition is not maintainable as the transaction is fraudulent transaction.

21. On the issue of limitation, the Ld. Counsel for the Petitioner has relied
upon the documents produced on record, which clearly demonstrate
that the Petition is within limitation. In any event having executed the
documents in the year 2017 to 2018 confirming creation of mortgage, it
is not open for the Corporate Debtor to contend that the debt is time
barred. The Ld. Counsel for the Petitioner placed reliance on following

documents executed-

1. Mortgage Deed for Rs. 10 crores 13.04.2017
2. Mortgage Deed for Rs. 81.50 crores 13.04.2017
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Mortgage Deed for Rs. 81.50 crores 24.05.2018

Sanction letter for Rs. 81.50 crores 16.08.2018
Demand Promissory Note for Rs. 81.50 | 16.08.2018

crores

6. Letter of continuing security for Rs. 16.08.2018
81.50 crores

22. The Ld. Counsel for the Petitioner has relied upon certain documents
executed by the Respondent namely, Mortgage Deeds, Promissory Notes
and Balance Confirmations made by the Respondent. The parties herein
had executed mortgage deeds dated 13.04.2017, 13.04.2017 and
24.05.2017, and the Promissory Note was issued on 16.08.2018.
Furthermore the Ld. Counsel for the Petitioner has relied upon a Letter
for continuing the Security, dated 16.08.2018. The same is reproduced

below:
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the above-mentioned documents are duly signed by the authorized
signatory of the Respondent. By the virtue of the above documents the
Respondent duly acknowledged the debt due and payable by it.
Furthermore, the Ld. counsel for the Petitioner has relied upon balance

confirmations dated 27.06.2011, 11.07.2018, 07.08.2019 and
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08.08.2019 made by the Respondent wherein the outstanding dues are

acknowledged by the Respondent. It is noteworthy that the Petitioner
has also brought our attention to the Sanction Renewal Letter dated
16.08.2018. The said letter was of indicative of the fact that the

Respondent was inclined to keep the transaction alive.

23. The Ld. Counsel for the Petitioner has stated that the Reserve bank of
India had taken over the management of the Petition through Section
36AAA of the Banking Regulations Act,1949. The RBI had further
appointed an Administrator for managing the affairs of the Petitioner.
Thereafter, the books of account of the Petitioner were re-audited and
the exercise of re-audit concluded on 27.12.2019. It was only upon the
conclusion of the said re-audit the Petitioner became aware of the
existence of fraud that was committed by the one Housing Development
and Infrastructure Limited and the erstwhile management of the
Petitioner. The Ld. Counsel for the Petitioner states that since the fraud
came to knowledge of the Petitioner on 27.12.2019, the limitation period
has to be considered from the said date and not from the date of default.
The Ld. Counsel for the Petitioner has further appraised this Bench
about the applicability of Section 17 of the Limitations Act, 1963 in the
present case. Section 17 of the limitation act provides that the

Application should be made within 1 year of the discovery of fraud.

24. Apart from that the Ld. Counsel for the Petitioner has relied upon the
ruling of S.S. Ghulam Mohiuddin Vs. S.S. Ahmed Mohiuddin, 1971
(1) SCC 597 wherein the Hon’ble Apex Court has held that:

“19. Section 18 of the Limitation Act, 1908 provides that when a
person having a right to institute a suit has by means of fraud
been kept from the knowledge of such right or of the title on which

it is founded, the time limited for instituting a suit against the

person quilty of the fraud shall be computed from the time when

the fraud first became known to the person affected thereby. In
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Rahimboy v. Turner Lord Hobhouse said “When a man has

committed a fraud and has got property thereby it is for him to
show that the person injured by his fraud and suing to recover
the property has had clear and definite knowledge of those facts
which constitute the fraud, at a time which is too remote to allow

» »

him to bring the suit”.
25. The Ld. Counsel for the Petitioner further relied another ruling of the

Hon’ble Supreme Court in Pallavi Seth vs. Custodian and Others,

(2001) 7 SCC 549, wherein it was held that:

“Section 17 of the Limitation Act, inter alia, provides that where,
in the case of any suit or application for which a period of
limitation is prescribed by the Act, the knowledge of the right or
title on which a suit or application is founded is concealed by the
fraud of the defendant or his agent (Section 17(1)(b)) or where any
document necessary to establish the right of the Plaintiff or
Applicant has been fraudulently concealed from him (Section
17(1)(d)), the period of limitation shall not begin to run until the
Plaintiff or Applicant has discovered the fraud or the mistake or
could, with reasonable diligence, have discovered it; or in the
case of a concealed document, until the Plaintiff or the Applicant
first had the means of producing the concealed document or
compelling its production. These provisions embody fundamental
principles of justice and equity, viz, that a party should not be
penalised for failing to adopt legal proceedings when the facts or
material necessary for him to do so have been wilfully concealed
from him and also that a party who has acted fraudulently
should not gain the benefit of limitation running in his favour by
virtue of such fraud.

The provisions of Section 17 of the Limitation Act are applicable
in the present case. The fraud perpetuated by the Appellant was
unearthed only on the Custodian receiving information from the
Income Tax Department, vide their letter of S5th May, 1998. On
becoming aware of the fraud application for initiating contempt
proceedings was filed on 18th June, 1998, well within the period
of limitation prescribed by Section 20.”

26. Therefore, in view of the above judgements cited by the Petitioner and

perusal of Section 17 of the Limitation Act, 1953, coupled with the fact
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that the transaction documents executed between the parties and the

fraud came to be discovered by the Petitioner in the year 2019. Along
with this the execution of the transaction documents also obligates the
Respondent to pay a time-barred debt as per provisions of Section 25 (3)

of the Indian Contracts Act, 1872.

27.In this regard it is noteworthy that, the Balance Confirmation is a
promise to pay the debt and therefore it is within the period of limitation.
The Petition further reveals that there is unconditional acknowledgment
to make payment of the debt by virtue of executing the mortgage deeds

as well as promissory notes and acknowledgment letters thereafter.

28.In any event the abovementioned documents are not taken as
acknowledgment of debt or it is presumed that there is no
acknowledgment of debt between 2013 and 2016, in that event also the
transaction documents are in nature of contract between the parties to
pay a time barred debt as per Section 25(3) of Indian Contract Act, 1872.
It is thus submitted that the unconditional acknowledgment by the
Respondent to repay the debt to the Petitioner is an express promise to
pay. Therefore, even if Section 18 is not applicable, independently, the
failure to make payment under subsequent documents entitles the
Petitioner to maintain this Petition irrespective of the date of default. In
support thereof, reliance is placed on the judgment of the Hon’ble NCLAT
in the matter of Edelweiss Assets Reconstruction Company Limited
Versus Nishiland Park Limited, Company Appeal (AT) (Insolvency)
No. 528 of 2021, whereby the Petition was held to be within limitation
on the ground that the assignment agreement executed even fifteen
years after the date of default amounts to an express promise to pay a
time barred debt under Section 25(3) of Contract Act and it was therefore
held that limitation period would begin to run afresh from the date of
the assignment agreement.

“14. There are two issues in this appeal. The first issue is as to
what is the import of Section 25(3) of the Indian Contract Act,
1872 and the second issue is as to whether the period of
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limitation has been extended in view of Section 18 of the

Limitation Act, 1961 with the time-to-time partial payment and
admission of debt by the Corporate Debtor?

15. It is an admitted fact that the period of three years had
expired from the alleged date of default occurred in the year 1998
but there is no denial to the fact also that the Assignment
Agreement was executed on 27.09.2013 between TFCI and the
Appellant, assigning their entire debt of the Corporate Debtor and
in the said agreement the Corporate Debtor and one Mr. Paresh
Shah (as mortgagor) were confirming parties to the Assignment
Agreement. As a matter fact, with the execution of the Assignment
Agreement dated 27.09.2013, a fresh agreement for the payment
of dues came into being and a period of three years began from
the said date.”

Therefore, in view of the law laid down in the matter of Nishliand Park
Ltd. (Supra), this Petition is well within the limitation. There is even
otherwise no explanation that if the claim was barred and not payable,
what was the reason for signing balance confirmation and executing
mortgage deed as late as in 2018. It is pertinent to note that the
Petitioner has also annexed a NeSL Certificate which is not disputed by
the Respondent. In view of the above, the Ld. Counsel for the Petitioner
has satisfied this Bench that the present Petition is not hit by the bar of

limitation.

29. The next contention raised by the Respondent is that the transaction
occurred between the parties is a fraudulent one and therefore the said

claimed amount cannot be termed as a “Financial Debt”.

30. Addressing this contention raised by the Respondent the Ld. Counsel
for the Petitioner has stated that the Respondent had executed, the
security documents namely, the Mortgage Deeds dated 13.04.2017 and
24.05.2018 and the Demand Promissory note dated 16.08.2018 to
further avail the overdraft facilities. However, the Respondent has not

disputed the said Security Documents termed the transaction as
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fraudulent one. The Ld. Counsel for the Petitioner submits that the said

transactions cannot be termed as fraudulent since the execution of the
said transaction documents is indicative of the fact that the Respondent
was inclined to secure the financial assistance in its favour. It is further
stated by the Ld. Counsel for the Petitioner that if the transaction was a
fraudulent one as claimed by the Respondent, then the latter could not
have claimed the benefits arising out of the said transaction. Thus, the
plea of the transaction being a fraudulent one is liable to be dismissed.
Upon carefully examining the record we are of the view that the
Respondent had availed the said financial assistance provided by the
Petitioner by way of the overdraft account and in order to avail the said
facility the Respondent had also executed the above said transaction
documents. The record further reveals that a charge dated 09.05.2017
(Annexure-22 of the Company Petition 1358/2020), was also created in
favour of the Petitioner. The Respondent has not disputed the same. The
Respondent has disputed the Balance Confirmations on the ground that
the said Balance Confirmations are not signed by the Respondent
Company. In this regard the record reveals that the said Balance
Confirmations are duly signed by the authorized signatory of the
Respondent company. In order to further reinforce its argument the
Respondent has relied upon a judgement of hon’ble Supreme Court
Pheonix ARC Private Limited V/s Spade Financial Services Limited
anr. [2021 SCC Online SC 51], wherein the hon’ble Apex Court has
stated that:

“A transaction which is sham or collusive would only create an illusion
that the money has been disbursed to a borrower with the object of
receiving consideration in the form of the time value of money, when in
fact the parties have entered into the transaction with a different or an
ulterior motive. In other words, the real agreement between the parties
is something else.”

31. In the above finding of the Hon’ble Supreme Court the transaction in
question was an illusionary one. However, in the present case the

Respondent Company had availed the benefit of the financial assistance
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provided by the Petitioner and issued the Balance Confirmations for the

same.

32. The Ld. Counsel for the Respondent has also relied upon an Order
Hon’ble NCLAT in Ocean Deity Investment Holdings Limited, PCC v.
Suraksha Asset Reconstruction Limited, Company Appeal (AT) No.
795 of 2021, was a circular transaction in which the money was
disbursed and diverted to discharge the liabilities of the Bank itself. In
this case there is no such case pleaded or demonstrated. The allegation
of fraud is not as to the existence of the transaction. Having failed to
repay the debt there is default and debt, accordingly the Petition is liable
to be admitted.

33. Furthermore, the Respondent company has also taken effort to secure
the said financial assistance by way of execution of the transaction
documents. Petitioner submits that perusal of the charge sheet shows
that financial assistance was extended and documents were executed.
Allegation in the charge sheet is that though the loans were in default
the alarm was not raised at the appropriate time by the officer and there
were lacunas in creation of security and documentation at the time of
giving loans. There is no allegation or contention contending that there
was no loan given and the loan itself is fraudulent. There is distinction
between the same. In this regard, the defence raised by the Respondent
Company that the impugned transaction is a fraud one and therefore

cannot be termed as a financial debt does not survive.

34. In view of the above discussion, we are of the considerate view that the
the Petition otherwise is complete in all aspects. There being promise to
pay the debt in the form of mortgage deed as well as balance
confirmation, the Petition cannot be said to be barred by law of

limitation.
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35. With regard to the contention that the transaction cannot be termed

as a financial debt, in view of the Respondent itself executed the
transaction documents with a view to secure the debt and further
confirmed the debt. This conduct of the Respondent renders this defence

as a self-contradictory one.

36. It is established that the Corporate Debtor is liable to pay the Petitioner
and it has defaulted in making the payment to the Petitioner.
Considering the above facts, we come to conclusion that the nature of
Debt is a “Financial Debt” as defined under Section 5 (8) of the Code. It
has also been established that there is a “Default” as defined under
Section 3 (12) of the Code on the part of the Debtor. The two essential
qualifications, i.e., existence of ‘debt’ and ‘default’, for admission of a
petition under section 7 of the I&B Code, have been met in this case.

Accordingly, the Petition is admitted in the following terms.
ORDER

a. The above Company Petition No. 1358 OF 2020 is hereby allowed
and initiation of Corporate Insolvency Resolution Process (CIRP) is

ordered against M/s. Privilege Power and Infrastructure Pvt. Ltd.

b. The Petitioner has proposed the name of Insolvency Professional. The
IRP proposed by the Petitioner, Mr. Anurag Kumar Sinha, having
Address — 75/76, Mittal Court, Wing C, Nariman Point, Mumbai- 400
021 and having registration No. IBBI/IPA-001/IP-P00427/2017-
2018/10750, is hereby appointed as Interim Resolution Professional
to conduct the Insolvency Resolution Process as mentioned under

the Insolvency & Bankruptcy Code, 2016.
c. The Petitioner shall deposit an amount of Rs. 5 Lakhs towards the

initial CIRP costs by way of a Demand Draft drawn in favour of the

Interim Resolution Professional appointed herein, immediately upon

Page 21 of 23



NATIONAL COMPANY LAW TRIBUNAL
MUMBAI BENCH, COURT-V

C.P. 1358 OF 2020
communication of this Order. The IRP shall spend the above amount

towards expenses and not towards fee till his fee is decided by CoC.

d. That this Bench hereby prohibits the institution of suits or
continuation of pending suits or proceedings against the corporate
debtor including execution of any judgment, decree or order in any
court of law, tribunal, arbitration panel or other authority;
transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or beneficial
interest therein; any action to foreclose, recover or enforce any
security interest created by the corporate debtor in respect of its
property including any action under the Securitization and
Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002; the recovery of any property by an owner or lessor
where such property is occupied by or in the possession of the

Corporate Debtor.

e. That the supply of essential goods or services to the Corporate
Debtor, if continuing, shall not be terminated or suspended or

interrupted during moratorium period.

f. That the provisions of sub-section (1) of Section 14 shall not apply to
such transactions as may be notified by the Central Government in

consultation with any financial sector regulator.

g. That the order of moratorium shall have effect from the date of
pronouncement of this order till the completion of the corporate
insolvency resolution process or until this Bench approves the
resolution plan under sub-section (1) of section 31 or passes an order
for liquidation of corporate debtor under section 33, as the case may

be.
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h. That the public announcement of the corporate insolvency resolution

process shall be made immediately as specified under section 13 of

the Code.

i. During the CIRP period, the management of the corporate debtor will
vest in the IRP/RP. The suspended directors and employees of the
corporate debtor shall provide all documents in their possession and

furnish every information in their knowledge to the IRP/RP.

j- Registry shall send a copy of this order to the Registrar of Companies,
Mumbai, for updating the Master Data of the Corporate Debtor.

k. Accordingly, C.P (IB) NO. 1358 OF 2020 is admitted.

1. The Registry is hereby directed to communicate this order to both the

parties and to IRP immediately.

SD/- SD/-
Anuradha Sanjay Bhatia Kuldip Kumar Kareer
Member (Technical) Member (Judicial)
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