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NATIONAL COMPANY LAW TRIBUNAL 

MUMBAI BENCH, COURT-V 

 

C.P. 1358 OF 2020 

 

Under Section 7 of the Insolvency and Bankruptcy 

Code, 2016 read with Rule 4 of the Insolvency and 

Bankruptcy (Application to Adjudication Authority) 

Rule 2016) 

 

In the matter of 

 Unity Small Finance Bank 

(Formerly known as Punjab & Maharashtra Co-

operative Bank Ltd.) 

Office No. 4 & 5, 3rd Floor, Dreams Mall, Bhandup 

(W), Mumbai 400 078 

 

… Financial Creditor 

V/s 

 

M/s. Privilege Power and Infrastructure Pvt. Ltd. 

3rd, floor, HDIL Tower, Anant Kanekar Marg, Bandra 

(e), Mumbai 400 051  

…Corporate Debtor                       

 

Order Reserved on: 19.12.2022 

       Order Pronounced on: 15.02.2023 

Coram: 

Hon’ble Shri Kuldip Kumar Kareer, Member (Judicial)  

Hon’ble Smt. Anuradha Sanjay Bhatia, Member (Technical) 

 

Appearances (via videoconference) 
For the Petitioner: Mr. Rohit Gupta (Advocate). 

 

For the Corporate Debtor/ Respondent: Mr. Nausher Kohli a/w Mr. Subir 

Kumar and Ms. Disha Shah 

(Advocates).  

 

Per: Smt. Anuradha Sanjay Bhatia, Member (Technical) 
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ORDER 

1. The above Company Petition is filed by Unity Small Finance Bank 

(Formerly known as “Punjab & Maharashtra Co-operative Bank Ltd”), 

hereinafter called as “Petitioner” seeking to initiate of Corporate 

Insolvency Resolution Process (“CIRP”) against  M/s. Privilege Power and 

Infrastructure Pvt. Ltd. hereinafter called as “Corporate Debtor” by 

invoking the provisions of Section 7 Insolvency and Bankruptcy code 

(hereinafter called “Code”) read with Rule 4 of Insolvency & Bankruptcy 

(Application to Adjudication Authority) Rules, 2016 for a Resolution of an 

unresolved Financial Debt of Rs.138,48,08,867.90/-. 

 

2.  The captioned Petition was originally filed through the Administrator of 

Punjab and Maharashtra Co-operative Bank Limited (“PMC”), which has 

now merged with Unity Small Finance Bank by way of a scheme of 

amalgamation approved and notified by the Reserve Bank of India (RBI) 

on 25.01.2022. Pursuant thereto, an IA 624 of 2022 was preferred before 

this Tribunal to bring Unity Small Finance Bank on record. The said 

Application has been allowed by this Tribunal vide Order dated 

11.03.2022. Pursuant thereto, the name of Unity Small Finance Bank, 

has been substituted in place of PMC.  

 

3. The Petitioner enclosed the following details of documents, records and 

evidence of default: 

 

a. Copy of Bank Statement of Overdraft account; 

b. Copy of Certificate under Bankers’ Book of evidence Act; 

c. Copy of Sanction letter dated 16.08.2018; 

d. Copy of Confirmation from Corporate Debtor; 

e. Copy of Charge Certificate; 

f. Copy of Promissory Note dated 16.08.2018; 

g. Copy of SARFAESI Notice Dated 07.10.2019; 
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h. Statement of Account of the Respondent; 

i. Copy of Recall Letter dated 12.06.2020; 

j. Copy of Record of default submitted with NeSL. 

k. An additional affidavit was filed on 02.08.2022, annexing the re-

casted balance sheet as on 31.03.2019. 

 

Facts of the case 

4. The Petitioner submits that the Respondent had approached it in the 

year 2007, for financial assistance by way of an Overdraft facility. The 

Petitioner had opened the Overdraft Account bearing number 

002140700001790, and, thereby started extending financial assistance 

by way of overdraft facility, to the Respondent, from 12.03.2007. In 

furtherance, a significant amount of Rs. 11.81 Crores was extended 

during the period of 12.03.2007 to 31.03.2007. 

 

5. Thereafter, the Respondent had executed documents such as Demand 

Promissory Note dated 16.08.2018 (Annexure 17 of the Company 

Petition 1358/2020) and Mortgage Deeds dated 13.04.2017 and 

24.05.2018 (Annexure-19 to 21 of the Company Petition 1358/2020) 

with respect to two of its properties. After the execution of the said 

documents the Petitioner had issued a “Renewal of your Mortgage 

Overdraft Limit” (Annexure-11 of the Company Petition 1358/2020) 

for an amount of Rs. 81.50 Crores. The renewal of the Mortgage 

Overdraft limit letter, dated 16.08.2018, is reproduced below: 
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Thereafter the Respondent issued Balance Confirmations, Viz: 

 

a. On 21.04.2011 for Rs. 30,36,82,307.41/-; 

b. On 27.06.2011 for Rs. 29,99,61,736.20/-; 

c. On 11.07.2018 for Rs. 101,69,36,070.27/-; 

d. On 07.08.2019 for Rs. 115,25,89,280.27/-; 

e. On 08.08.2019 for Rs. 120,07,71,521.27/-. 

The Corporate Debtor had also issued a Letter of Continuing Security 

dated 16.08.2018 for an amount of Rs. 81.50 Crores.  It is submitted 

that the debt is confirmed and admitted from time to time by the 

Corporate Debtor and there is no dispute as to the existence of these 

documents. 

 

6. The Petitioner submits that on 23.08.2019, the management of the 

Petitioner Company was taken over by the Administrator appointed by 

the Reserve Bank of India. The Reserve Bank of India, in view of existing 

irregularities in the conduct of the Petitioner, had asked the Petitioner 

to recast/re-audit its books of accounts. Resultantly, the Petitioner re-

casted/ re-audited its books of account. Upon conclusion of the said re-

audit, the Petitioner classified the account of the Respondent as a Non-

Performing Asset (NPA), with effect from 31.08.2012. In order to 

substantiate its claim, Petitioner has placed on record the statement of 

account from 12.03.2007 to 30.06.2020 (Annexure-9 of the Company 

Petition 1358/2020). The accounts demonstrate regular debit and credit 

entries, which substantiate disbursement as well as default in 

repayment. 

 

7. The Petitioner submits that upon non-payments towards the amounts 

advanced by the Petitioner, it had issued a notice under Section 13(2) of 

the SARFAESI Act, dated 07.10.2019 (Annexure -23 of the Company 

Petition 1358/2020). The Respondent did not respond to the said notice. 
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Thus, the Petitioner had also issued a loan recall notice dated 

12.06.2020 (Annexure -24 of the Company Petition 1358/2020) for 

recalling the outstanding amounts due and payable by the Respondent. 

In addition to this, the Petitioner has also placed on record the record of 

default submitted with NeSL dated 12.07.2020.  

 

8. In view of the Respondent did not respond to the abovesaid notice and 

the recall letter, and the debt claimed by the Petitioner which is due and 

payable by the Respondent, and the same is within limitation. 

 

9. The Petitioner submits that the Petition is within limitation and placed 

reliance on the following: 

 

 

Sr. PARTICULARS DATE 

1.  Disbursal of 2.50 crores 12.03.2007 

2. Respondent issued balance Confirmation 

for Rs. 29,99,61,736.20 

27.06.2011 

3. Date of NPA 31.08.2012 

4. Disbursal of 6.79 crores 25.02.2013 

5. Credit transaction through Bharti Airtel 

(22,428) 

22.10.2013 

6. Credit Transaction through Bharti Airtel 

(2,61,000) 

17.02.2016 

7. Mortgage Deed for Rs. 10 crores 13.04.2017 

8. Mortgage Deed for Rs. 81.50 crores 13.04.2017 

9. Mortgage Deed for Rs. 81.50 crores 24.05.2018 

10. Balance confirmation for Rs. 

101,69,36,070.27 

11.07.2018 

11. Sanction letter for Rs. 81.50 crores 16.08.2018 

12. Demand Promissory Note for Rs. 81.50 

crores 

16.08.2018 
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13. Letter of continuing security for Rs. 81.50 

crores 

16.08.2018 

14. Respondent issued balance confirmation 

for Rs. 115,25,89,280.27 

07.08.2019  

15. Respondent issued balance confirmation 

for Rs. 120,07,71,521.27 

08.08.2019 

16. SARFAESI Notice 07.10.2019 

17. Recall Letter 12.06.2020 

18. Record of default submitted with NESL 12.06.2020 

19. Petition filed on 01.07.2020 

 

10.  The Petitioner states that there was a clear-cut Debt and Default in the 

repayment, Hence, the Petitioner filed this Petition under Section 7 of 

the Code, with a prayer to initiate CIRP Proceeding against the Corporate 

Debtor. 

Reply by the Respondent  

11. The Respondent has filed an affidavit in reply controverting the 

allegations sought against it. 

 

12. In its Affidavit in Reply, the Respondent has challenged the 

maintainability of the Petition under Section 7 of the Code, filed by the 

Petitioner. The Respondent further stated that the documents annexed 

in support of the alleged debt are fraudulent documents produced by 

the Petitioner on which no reliance could be placed. 

 

13. The Respondent submitted that the present Petition filed by the 

Petitioner comes within the purview of fraudulent or malicious initiation 

of proceedings. 

 

14. It is the Petitioner’s own case that the Petitioner had declared the 

account of the Corporate Debtor as NPA with effect from 31.08.2012 and 

hence it is time barred. It was also contended by the Respondent that 
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the Petition suffers from various laches and deficiencies and ought to be 

dismissed. 

 

15. It was submitted by the Respondent that the amount claimed by the 

Petitioner in the Petition i.e. 81.50 crore never took place. The Corporate 

Debtor has not utilized any such facility as claimed by the Petitioner. 

Hence, the Petition should be dismissed as the same is not 

maintainable. 

Findings 

16. Heard the counsel appearing for parties and perused the records. 

 

17. The present Petition is filed by the Petitioner under Section 7 of the 

Code, for resolution of debt of Rs. Rs.138,48,08,867.90/-. 

 

18. The Petitioner states that it had advanced financial assistance by way 

of an overdraft account to the Respondent in the Year 2007. The 

Petitioner had opened an Overdraft Account with the Respondent and 

thereby started extending financial assistance in the nature of overdraft 

facility to the Respondent from 12.03.2007. The Petitioner had extended 

an amount of Rs. 11.81 crores to the Respondent for a period from 

12.03.2007 to 31.03.2007. The Petitioner has stated that on 

23.08.2019, the management of the Petitioner was taken over by an 

Administrator appointed by the Reserve Bank of India. The RBI had 

directed the Petitioner to recast its books of accounts after getting them 

audited. Upon the conclusion of the said re-audit, the Petitioner 

classified the account of the Respondent as NPA, with effect from 

31.08.2012.  It is seen from the records that the Petitioner had issued 

an “Renewal of Mortgage Overdraft Limit” dated 16.08.2018, for an 

amount of Rs. 81.50 crores (Annexure-11 of the Company Petition 

1358/2020). The Respondent has also from time to time confirmed the 

balance outstanding of the said overdraft account, by way of 

confirmation certificates dated 27.06.2011, 11.07.2018, 07.08.2019 
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and 08.08.2019. The Petitioner in view of the non-payments made by 

the Respondent issued a notice under Section 13(2) of the SARFAESI 

Act. Apart from that the Petitioner had also issued a recall letter dated 

12.06.2020. The Respondent thereafter failed to repay the outstanding 

amount, thus the Petitioner filed the present Petition. 

 

19. The Respondent in its reply has set out a case that the Petition is barred 

by laws of limitation and thus not maintainable, since the Petitioner had 

provided the Overdraft facilities in the year 2007, and the account of the 

Respondent were classified as NPA in the year 2012, and the fact that 

the present Petition was filed in 2020. Therefore, the present debt cannot 

be said to be within limitation. The Respondent has also made a defence 

that the transaction in question is not of a nature of a financial debt due 

to the fact that the Petitioner itself has committed fraud and is 

undergoing various investigations and scrutinise by various authorities 

including the Economic Offences Wing and the Enforcement Directorate. 

 

20. The Respondent further stated that the date of default is 31st August 

2012. Therefore, it is contended that the Petition is barred by limitation 

as not filed within the period of 3 years from the date of default. It is also 

contended that the Petitioner itself has alleged fraud and therefore the 

Petition is not maintainable as the transaction is fraudulent transaction. 

 

21. On the issue of limitation, the Ld. Counsel for the Petitioner has relied 

upon the documents produced on record, which clearly demonstrate 

that the Petition is within limitation. In any event having executed the 

documents in the year 2017 to 2018 confirming creation of mortgage, it 

is not open for the Corporate Debtor to contend that the debt is time 

barred. The Ld. Counsel for the Petitioner placed reliance on following 

documents executed–  

 

1. Mortgage Deed for Rs. 10 crores 13.04.2017 

2. Mortgage Deed for Rs. 81.50 crores 13.04.2017 
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3. Mortgage Deed for Rs. 81.50 crores 24.05.2018 

4. Sanction letter for Rs. 81.50 crores 16.08.2018 

5. Demand Promissory Note for Rs. 81.50 

crores 

16.08.2018 

6. Letter of continuing security for Rs. 

81.50 crores 

16.08.2018 

 

 

22. The Ld. Counsel for the Petitioner has relied upon certain documents 

executed by the Respondent namely, Mortgage Deeds, Promissory Notes 

and Balance Confirmations made by the Respondent. The parties herein 

had executed mortgage deeds dated 13.04.2017, 13.04.2017 and 

24.05.2017, and the Promissory Note was issued on 16.08.2018. 

Furthermore the Ld. Counsel for the Petitioner has relied upon a Letter 

for continuing the Security, dated 16.08.2018.  The same is reproduced 

below: 
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the above-mentioned documents are duly signed by the authorized 

signatory of the Respondent. By the virtue of the above documents the 

Respondent duly acknowledged the debt due and payable by it. 

Furthermore, the Ld. counsel for the Petitioner has relied upon balance 

confirmations dated 27.06.2011, 11.07.2018, 07.08.2019 and 
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08.08.2019 made by the Respondent wherein the outstanding dues are 

acknowledged by the Respondent. It is noteworthy that the Petitioner 

has also brought our attention to the Sanction Renewal Letter dated 

16.08.2018. The said letter was of indicative of the fact that the 

Respondent was inclined to keep the transaction alive.  

 

23. The Ld. Counsel for the Petitioner has stated that the Reserve bank of 

India had taken over the management of the Petition through Section 

36AAA of the Banking Regulations Act,1949. The RBI had further 

appointed an Administrator for managing the affairs of the Petitioner. 

Thereafter, the books of account of the Petitioner were re-audited and 

the exercise of re-audit concluded on 27.12.2019. It was only upon the 

conclusion of the said re-audit the Petitioner became aware of the 

existence of fraud that was committed by the one Housing Development 

and Infrastructure Limited and the erstwhile management of the 

Petitioner. The Ld. Counsel for the Petitioner states that since the fraud 

came to knowledge of the Petitioner on 27.12.2019, the limitation period 

has to be considered from the said date and not from the date of default. 

The Ld. Counsel for the Petitioner has further appraised this Bench 

about the applicability of Section 17 of the Limitations Act, 1963 in the 

present case. Section 17 of the limitation act provides that the 

Application should be made within 1 year of the discovery of fraud.  

 

24. Apart from that the Ld. Counsel for the Petitioner has relied upon the 

ruling of S.S. Ghulam Mohiuddin Vs. S.S. Ahmed Mohiuddin, 1971 

(1) SCC 597 wherein the Hon’ble Apex Court has held that: 

 

“19. Section 18 of the Limitation Act, 1908 provides that when a 

person having a right to institute a suit has by means of fraud 

been kept from the knowledge of such right or of the title on which 

it is founded, the time limited for instituting a suit against the 

person guilty of the fraud shall be computed from the time when 

the fraud first became known to the person affected thereby. In 
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Rahimboy v. Turner Lord Hobhouse said “When a man has 

committed a fraud and has got property thereby it is for him to 

show that the person injured by his fraud and suing to recover 

the property has had clear and definite knowledge of those facts 

which constitute the fraud, at a time which is too remote to allow 

him to bring the suit”.” 

25. The Ld. Counsel for the Petitioner further relied another ruling of the 

Hon’ble Supreme Court in Pallavi Seth vs. Custodian and Others, 

(2001) 7 SCC 549, wherein it was held that: 

“Section 17 of the Limitation Act, inter  alia, provides that where, 

in the case of any suit or application for which a period of 

limitation is prescribed by the Act, the knowledge of the right or 

title on which a suit or application is founded is concealed by the 

fraud of the defendant or his agent (Section 17(1)(b)) or where any 

document necessary to establish the right of the Plaintiff or 

Applicant has been fraudulently concealed from him (Section 

17(1)(d)), the period of limitation shall not begin to run until the 

Plaintiff or Applicant has discovered the fraud or the mistake or 

could, with reasonable diligence, have discovered it; or in the 

case of a concealed document, until the Plaintiff or the Applicant 

first had the means of producing the concealed document or 

compelling its production. These provisions embody fundamental 

principles of justice and equity, viz, that a party should not be 

penalised for failing to adopt legal proceedings when the facts or 

material necessary for him to do so have been wilfully concealed 

from him and also that a party who has acted fraudulently 

should not gain the benefit of limitation running in his favour by 

virtue of such fraud.  

The provisions of Section 17 of the Limitation Act are applicable 

in the present case. The fraud perpetuated by the Appellant was 

unearthed only on the Custodian receiving information from the 

Income Tax Department, vide their letter of 5th May, 1998. On 

becoming aware of the fraud application for initiating contempt 

proceedings was filed on 18th June, 1998, well within the period 

of limitation prescribed by Section 20.”  

 

 

26. Therefore, in view of the above judgements cited by the Petitioner and 

perusal of Section 17 of the Limitation Act, 1953, coupled with the fact 
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that the transaction documents executed between the parties and the 

fraud came to be discovered by the Petitioner in the year 2019. Along 

with this the execution of the transaction documents also obligates the 

Respondent to pay a time-barred debt as per provisions of Section 25 (3) 

of the Indian Contracts Act, 1872.  

 

27. In this regard it is noteworthy that, the Balance Confirmation is a 

promise to pay the debt and therefore it is within the period of limitation. 

The Petition further reveals that there is unconditional acknowledgment 

to make payment of the debt by virtue of executing the mortgage deeds 

as well as promissory notes and acknowledgment letters thereafter.  

 

28. In any event the abovementioned documents are not taken as 

acknowledgment of debt or it is presumed that there is no 

acknowledgment of debt between 2013 and 2016, in that event also the 

transaction documents are in nature of contract between the parties to 

pay a time barred debt as per Section 25(3) of Indian Contract Act, 1872. 

It is thus submitted that the unconditional acknowledgment by the 

Respondent to repay the debt to the Petitioner is an express promise to 

pay. Therefore, even if Section 18 is not applicable, independently, the 

failure to make payment under subsequent documents entitles the 

Petitioner to maintain this Petition irrespective of the date of default. In 

support thereof, reliance is placed on the judgment of the Hon’ble NCLAT 

in the matter of Edelweiss Assets Reconstruction Company Limited 

Versus Nishiland Park Limited, Company Appeal (AT) (Insolvency) 

No. 528 of 2021, whereby the Petition was held to be within limitation 

on the ground that the assignment agreement executed even fifteen 

years after the date of default amounts to an express promise to pay a 

time barred debt under Section 25(3) of Contract Act and it was therefore 

held that limitation period would begin to run afresh from the date of 

the assignment agreement.  

“14. There are two issues in this appeal. The first issue is as to 

what is the import of Section 25(3) of the Indian Contract Act, 

1872 and the second issue is as to whether the period of 
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limitation has been extended in view of Section 18 of the 

Limitation Act, 1961 with the time-to-time partial payment and 

admission of debt by the Corporate Debtor? 

 

15. It is an admitted fact that the period of three years had 

expired from the alleged date of default occurred in the year 1998 

but there is no denial to the fact also that the Assignment 

Agreement was executed on 27.09.2013 between TFCI and the 

Appellant, assigning their entire debt of the Corporate Debtor and 

in the said agreement the Corporate Debtor and one Mr. Paresh 

Shah (as mortgagor) were confirming parties to the Assignment 

Agreement. As a matter fact, with the execution of the Assignment 

Agreement dated 27.09.2013, a fresh agreement for the payment 

of dues came into being and a period of three years began from 

the said date.” 

 

Therefore, in view of the law laid down in the matter of Nishliand Park 

Ltd. (Supra), this Petition is well within the limitation. There is even 

otherwise no explanation that if the claim was barred and not payable, 

what was the reason for signing balance confirmation and executing 

mortgage deed as late as in 2018. It is pertinent to note that the 

Petitioner has also annexed a NeSL Certificate which is not disputed by 

the Respondent. In view of the above, the Ld. Counsel for the Petitioner 

has satisfied this Bench that the present Petition is not hit by the bar of 

limitation. 

 

29. The next contention raised by the Respondent is that the transaction 

occurred between the parties is a fraudulent one and therefore the said 

claimed amount cannot be termed as a “Financial Debt”. 

 

30.  Addressing this contention raised by the Respondent the Ld. Counsel 

for the Petitioner has stated that the Respondent had executed, the 

security documents namely, the Mortgage Deeds dated 13.04.2017 and 

24.05.2018 and the Demand Promissory note dated 16.08.2018 to 

further avail the overdraft facilities. However, the Respondent has not 

disputed the said Security Documents termed the transaction as 
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fraudulent one. The Ld. Counsel for the Petitioner submits that the said 

transactions cannot be termed as fraudulent since the execution of the 

said transaction documents is indicative of the fact that the Respondent 

was inclined to secure the financial assistance in its favour. It is further 

stated by the Ld. Counsel for the Petitioner that if the transaction was a 

fraudulent one as claimed by the Respondent, then the latter could not 

have claimed the benefits arising out of the said transaction. Thus, the 

plea of the transaction being a fraudulent one is liable to be dismissed. 

Upon carefully examining the record we are of the view that the 

Respondent had availed the said financial assistance provided by the 

Petitioner by way of the overdraft account and in order to avail the said 

facility the Respondent had also executed the above said transaction 

documents. The record further reveals that a charge dated 09.05.2017 

(Annexure-22 of the Company Petition 1358/2020), was also created in 

favour of the Petitioner. The Respondent has not disputed the same. The 

Respondent has disputed the Balance Confirmations on the ground that 

the said Balance Confirmations are not signed by the Respondent 

Company. In this regard the record reveals that the said Balance 

Confirmations are duly signed by the authorized signatory of the 

Respondent company. In order to further reinforce its argument the 

Respondent has relied upon a judgement of hon’ble Supreme Court 

Pheonix ARC Private Limited V/s Spade Financial Services Limited 

anr. [2021 SCC Online SC 51], wherein the hon’ble Apex Court has 

stated that: 

 

 “A transaction which is sham or collusive would only create an illusion 

that the money has been disbursed to a borrower with the object of 

receiving consideration in the form of the time value of money, when in 

fact the parties have entered into the transaction with a different or an 

ulterior motive. In other words, the real agreement between the parties 

is something else.” 

 

31. In the above finding of the Hon’ble Supreme Court the transaction in 

question was an illusionary one. However, in the present case the 

Respondent Company had availed the benefit of the financial assistance 
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provided by the Petitioner and issued the Balance Confirmations for the 

same. 

 

32. The Ld. Counsel for the Respondent has also relied upon an Order 

Hon’ble NCLAT in Ocean Deity Investment Holdings Limited, PCC v. 

Suraksha Asset Reconstruction Limited, Company Appeal (AT) No. 

795 of 2021, was a circular transaction in which the money was 

disbursed and diverted to discharge the liabilities of the Bank itself. In 

this case there is no such case pleaded or demonstrated. The allegation 

of fraud is not as to the existence of the transaction. Having failed to 

repay the debt there is default and debt, accordingly the Petition is liable 

to be admitted.  

 

 

33. Furthermore, the Respondent company has also taken effort to secure 

the said financial assistance by way of execution of the transaction 

documents. Petitioner submits that perusal of the charge sheet shows 

that financial assistance was extended and documents were executed. 

Allegation in the charge sheet is that though the loans were in default 

the alarm was not raised at the appropriate time by the officer and there 

were lacunas in creation of security and documentation at the time of 

giving loans. There is no allegation or contention contending that there 

was no loan given and the loan itself is fraudulent. There is distinction 

between the same.  In this regard, the defence raised by the Respondent 

Company that the impugned transaction is a fraud one and therefore 

cannot be termed as a financial debt does not survive. 

 

34. In view of the above discussion, we are of the considerate view that the 

the Petition otherwise is complete in all aspects. There being promise to 

pay the debt in the form of mortgage deed as well as balance 

confirmation, the Petition cannot be said to be barred by law of 

limitation. 
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35.  With regard to the contention that the transaction cannot be termed 

as a financial debt, in view of the Respondent itself executed the 

transaction documents with a view to secure the debt and further 

confirmed the debt. This conduct of the Respondent renders this defence 

as a self-contradictory one.  

 

36. It is established that the Corporate Debtor is liable to pay the Petitioner 

and it has defaulted in making the payment to the Petitioner. 

Considering the above facts, we come to conclusion that the nature of 

Debt is a “Financial Debt” as defined under Section 5 (8) of the Code. It 

has also been established that there is a “Default” as defined under 

Section 3 (12) of the Code on the part of the Debtor. The two essential 

qualifications, i.e., existence of ‘debt’ and ‘default’, for admission of a 

petition under section 7 of the I&B Code, have been met in this case. 

Accordingly, the Petition is admitted in the following terms. 

ORDER 

a. The above Company Petition No. 1358 OF 2020 is hereby allowed 

and initiation of Corporate Insolvency Resolution Process (CIRP) is 

ordered against M/s. Privilege Power and Infrastructure Pvt. Ltd. 

 

b. The Petitioner has proposed the name of Insolvency Professional. The 

IRP proposed by the Petitioner, Mr. Anurag Kumar Sinha, having 

Address – 75/76, Mittal Court, Wing C, Nariman Point, Mumbai- 400 

021 and having registration No. IBBI/IPA-001/IP-P00427/2017-

2018/10750, is hereby appointed as Interim Resolution Professional 

to conduct the Insolvency Resolution Process as mentioned under 

the Insolvency & Bankruptcy Code, 2016. 

 

c. The Petitioner shall deposit an amount of Rs. 5 Lakhs towards the 

initial CIRP costs by way of a Demand Draft drawn in favour of the 

Interim Resolution Professional appointed herein, immediately upon 
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communication of this Order. The IRP shall spend the above amount 

towards expenses and not towards fee till his fee is decided by CoC. 

 

d. That this Bench hereby prohibits the institution of suits or 

continuation of pending suits or proceedings against the corporate 

debtor including execution of any judgment, decree or order in any 

court of law, tribunal, arbitration panel or other authority; 

transferring, encumbering, alienating or disposing of by the 

corporate debtor any of its assets or any legal right or beneficial 

interest therein; any action to foreclose, recover or enforce any 

security interest created by the corporate debtor in respect of its 

property including any action under the Securitization and 

Reconstruction of Financial Assets and Enforcement of Security 

Interest Act, 2002; the recovery of any property by an owner or lessor 

where such property is occupied by or in the possession of the 

Corporate Debtor. 

 

e. That the supply of essential goods or services to the Corporate 

Debtor, if continuing, shall not be terminated or suspended or 

interrupted during moratorium period. 

 

f. That the provisions of sub-section (1) of Section 14 shall not apply to 

such transactions as may be notified by the Central Government in 

consultation with any financial sector regulator. 

 

g. That the order of moratorium shall have effect from the date of 

pronouncement of this order till the completion of the corporate 

insolvency resolution process or until this Bench approves the 

resolution plan under sub-section (1) of section 31 or passes an order 

for liquidation of corporate debtor under section 33, as the case may 

be. 
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h. That the public announcement of the corporate insolvency resolution 

process shall be made immediately as specified under section 13 of 

the Code. 

 

i. During the CIRP period, the management of the corporate debtor will 

vest in the IRP/RP.  The suspended directors and employees of the 

corporate debtor shall provide all documents in their possession and 

furnish every information in their knowledge to the IRP/RP. 

 

j. Registry shall send a copy of this order to the Registrar of Companies, 

Mumbai, for updating the Master Data of the Corporate Debtor. 

 

k. Accordingly, C.P (IB) NO. 1358 OF 2020 is admitted. 

 

l. The Registry is hereby directed to communicate this order to both the 

parties and to IRP immediately. 

 

         SD/-                                                              SD/- 
                

Anuradha Sanjay Bhatia                           Kuldip Kumar Kareer   
Member (Technical)                                     Member (Judicial) 


